Question 5

Paula has owned and farmed a parcel consisting of 100 acres for many years. Last
year, in compliance with County regulations, she expended a substantial amount of
money in determining the economic feasibility of developing 10 acres of the parcel that
border the shore of a small lake. She recently submitted a development application to
County seeking to construct 30 homes on those 10 acres. County then determined that
the 10 acres constitute protected wetlands that, under a state law enacted recently, had
to be left undeveloped to protect certain endangered species. On that basis, County
denied the development application.

Paula brought an action claiming that County’s denial of the development application
constituted a regulatory taking in violation of the U.S. Constitution. It was stipulated that
the 10 acres are worth $4,000,000 if development is permitted and $200,000 if it is not.

The trial court ruled that County’s denial of Paula’s development application did not
constitute either (1) a total or (2) a partial taking.

Did the trial court correctly rule that County’s denial of Paula’s development application
did not constitute:

1. Atotal taking? Discuss.

2. A partial taking? Discuss.
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Answer A to Question 5

1. Did the trial court correctly rule that County’s denial of Paula’s development

application did not constitute a total taking?

The Fifth Amendment of the Constitution prohibits the government from taking private

property for public use without just compensation.

Taking

There are two types of takings: permanent physical occupation and regulatory takings.
The former is not at issue because Paula’s complaint contends the County is liable for a

regulatory taking.

A regulatory taking is considered a “per se” taking if it deprives the owner of 100% of all
economic viable use of the owner’s property. Here, Paula owned 100 acres and 10 of
those acres bordered a small lake in which she [was] seeking to develop to construct 30
homes thereon. However, the County denied Paula’s application to develop the 10
acres on the basis that the 10 acres constituted protected wetlands. Thus, Paula
owned 100 acres but only 10 of it was denied development. Because the County did
not deny development of the entire 100 acres owned by Paula (rather, the County only
denied development of 10 acres), Paula was not deprived 100% of all economically

viable use of her property.

Denominator Problem

The US Supreme Court has recognized an inherent denominator problem regarding
takings. As applied to this case, if Paula only owned 10 acres and was denied
development of that entire 10 acres, she would prevail against the County in a per se
taking claim. However, because Paula owns (and has owned “for many years”) 100
acres, she is unable to prevail in a per se taking claim since the County did not deprive

her of 100% economically viable use of all her property.
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However, even if Paula only owned 10 acres in the context of the state law depriving
her development of that 10 acres, Paula would still not be deprived of 100% of all
economically viable use of her property because the parties have stipulated that her
land is worth $200,000 notwithstanding the prohibition on development. Thus, no total

taking has occurred.

Private Property

The 5™ Amendment is implicated here because Paula’s property is private property.

Public Use

The 5™ Amendment is implicated here because regulatory takings are generally
considered to be public use. The US Supreme Court in Kelo defined public use to
include any government action taken to serve any public purpose. Here, the state law
required 10 acres of Paula’s land to be undeveloped to protect certain endangered
species. Because protecting certain endangered species serves a public purpose, the
government may lawfully take private property so long as it meets other requirements

under the 5" Amendment.

Just Compensation

If the court determines that a total taking has occurred, the government is liable to
compensate Paula justly. “Just compensation” is generally measured by the fair market
value of a piece of property or the value as stipulated by the parties. The value of the

property specific to Paula is irrelevant.

The parties here have stipulated that Paula’s land is worth $200,000 if development is
not permitted. Thus, Paula would be awarded $200,000 in the event that a total taking
has occurred. Paula may argue she should be entitled to $4,000,000 since that's what
her land would be worth had she been able to develop her property. However, “just
compensation” will likely not be determined by the court to be $4,000,000 because Paul

lacks a vested right to develop.
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Vested Rights

A private property owner has a vested right to develop when a government body has
specifically approved, by individualized action, the development of a particular piece of

property.

Here, although Paula has expended a substantial amount of expenditures in
determining the feasibility for developing the 10 acres, she nonetheless has no “vested”
right to develop because she lacks the requisite government approval. There are no
facts indicating the government issued Paula any type of building permit or other
individualized action specific to her property that would vest her rights to develop. Thus,
because she has no vested right to develop the 10 acres, the value of the 10 acres is

tantamount to its value as undeveloped wetlands, i.e., $200,000.
Conclusion

Although Paula’s property is private property and the state law is pursuant to public use,
the trial court’s decision that a total taking has not occurred is correct because Paula

was not deprived of 100% of all economic viable use of the owner’s property.

2. Did the trial court correctly rule that County’s denial of Paula’s development

application did not constitute a partial taking?

Taking

A regulatory taking does not have to be a “per se” taking to implicate the 5™
Amendment. A regulatory taking is also considered a “taking” under the 5™ Amendment
if it does not pass the Penn Central Balancing Test. In the Penn Central case, the U.S.
Supreme Court analyzed three factors in determining whether a “taking” has occurred:
(1) the nature of the government action, (2) the private property owner’s reasonable
investment-backed expectations, and (3) the level of diminution in the owner’s private

property value.
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1. Nature of Government Action

Here, a state law was enacted to protect wetlands to protect certain endangered
species. It was not enacted to punish Paula. And it's probably safe to presume the
state law is also applicable [to] other properties alongside the lake and that it was not
similar in form to that of “spot zoning” — where the government singles out a piece of
property and changes its use in a way that’s distinct from other adjacent properties.
Because the nature of the state law was to protect endangered species and not to
single out Paula’s property, this factor weighs in favor of the trial court’s decision that a

partial taking has not occurred.

2. Private Property Owner’'s Reasonable Investment-backed Expectations

Last year, Paula expended a “substantial amount” of money in determining the
economic feasibility of developing 10 acres of the parcel. Thus, she invested a
considerable amount in her expectation to develop eth property. The County may
argue, however, that Paula’s level of investment was not reasonable under the

circumstances because she had no “vested right” (see heading Vested Rights under

question 1 above) to develop her 10 acres. The County would argue she should not
have spent a substantial amount at a point in time when the probability of her being able

to develop her property was so speculative.

However, the facts state Paula did the economic feasibility study “in compliance” with
County regulations. Thus, Paula has a strong argument that her investment was
reasonable because the County required her to do an economic feasibility study. On
balance, Paula’s expenditure of a “substantial amount” was probably reasonable under

the circumstances.

3. Level of Diminution in Value

Here, the parties stipulated that the 10 acres are worth $4,000,000 if development is
permitted and $200,000 if it is not. Thus, Paula would likely argue that the level of

diminution in the value of her property is great because of the difference in what her

50



property would be worth if the state did not prohibit her from developing her property.
However, the $4,000,000 figure is a “would be” value and not an “as is” value. The
court may weigh this factor differently if it was the case that Paula owned property worth
$4,000,000 and, due to a state law, it is now worth $200,000. However, that is not the
case. Here, Paula’s property is worth $200,000 as it sits right now, undeveloped.
Because Paula’s property has not diminished in value, this factor weighs heavily in favor

of the trial court’s decision that a partial taking has not occurred.

Denominator Problem

A court’s review of the trial court’s decision that a partial taking has not occurred would
have to grapple with the same denominator issue (as analyzed above and repeated

below) as they would regarding the trial court’s decision that a total taking has occurred.

The US Supreme Court has recognized an inherent denominator problem regarding
takings. As applied to this case, if Paula only owned 10 acres and was denied
development of that entire 10 acres, she would prevail against the County in a per se
taking claim. However, because Paula owns (and has owned “for many years”) 100
acres, she is unable to prevail in a per se taking claim since the County did not deprive

her of 100% economically viable use of all her property.

However, even if Paula only owned 10 acres in the context of the state law depriving
her development of that 10 acres, Paula would still not be deprived of 100% of all
economically viable use of her property because the parties have stipulated that her
land is worth $200,000 notwithstanding the prohibition on development. Thus, no total

taking has occurred.

Private Property

The 5™ Amendment is implicated here because Paula’s property is private property.
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Public Use

The 5™ Amendment is implicated here because regulatory takings are generally
considered to be public use. The US Supreme Court in Kelo defined public use to
include any government action taken to serve any public purpose. Here, the state law
required 10 acres of Paula’s land to be undeveloped to protect certain endangered
species. Because protecting certain endangered species serves a public purpose, the
government may lawfully take private property so long as it meets other requirements

under the 5" Amendment.

Just Compensation

If the court determines that a total taking has occurred, the government is liable to
compensate Paula justly. “Just compensation” is generally measured by the fair market
value of a piece of property or the value as stipulated by the parties. The value of the

property specific to Paula is irrelevant.

The parties here have stipulated that Paula’s land is worth $200,000 if development is
not permitted. Thus, Paula would be awarded $200,000 in the event that a total taking
has occurred. Paula may argue she should be entitled to $4,000,000 since that’'s what
her land would be worth had she been able to develop her property. However, “just
compensation” will likely not be determined by the court to be $4,000,000 because

Paula lacks a vested right to develop.
Conclusion
Although Paula’s property is private property and the state law is pursuant to public use,

the trial court’s decision that a partial taking has not occurred is correct because the

factors under the Penn Central balancing test weigh in favor of the trial court’s decision.
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Answer B to Question 5

1. DID THE TRIAL COURT CORRECTLY RULE THAT COUNTY'S DENIAL OF
PAULA’S DEVELOPMENT APPLICATION DID NOT CONSTITUTE:

A. ATOTAL TAKING?

TAKINGS CLAUSE

The 5™ Amendment of the US Constitution states that the government may not take
private land for public use without paying just compensation. Through the Doctrine of
Selective Incorporation, this is made applicable to the states via the Due Process
Clause of the 14™ Amendment. In this case since the County is a state municipality

Paula will challenge under the 14™ Amendment clause.

A taking can either be physical, where the government physically occupies the land, or
a taking can be regulatory, where a government regulation renders the land
economically unviable. In either case, if there is indeed a “taking” and the taking is for

public use the government will be required to pay just compensation.

PHYSICAL TAKING

As mentioned above, a physical taking occurs when the government physically
occupies the land either in part or in total. If there is actually any “physical” occupation
in any way, it will constitute an official taking. If the taking is for public use the

government will be required to pay just compensation.
In this case the only governmental action is a regulatory statute preventing Paula from
developing the 10 acres. There is no actual physical occupation, but rather a regulation

affecting Paula’s use.

Therefore, there is no physical taking.
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REGULATORY TAKING-TOTAL

A regulatory taking occurs when a government regulation renders property economically
unviable. For there to be a taking under the takings clause through, and unlike a
physical taking, the regulatory taking must leave no economically viable use of the

property.

Here the court concluded that there was no total regulatory taking of Paula’s property
when they rejected her application. Let’s explore this further to see if indeed there was

a total taking.

Paula owns 100 acres of land and had done so for many years. Paula has farmed the
land, but the facts don’t state how much of the land she actually farms. Presumably

Paul also lives on the farm as well.

In this particular case, Paula is seeking to build 30 homes on 10 acres of her land sitting
next to a small lake. The government is claiming that due to a state law the 10 acres is
protected land and Paula is not able to build. It should be immediately noted that only
10 of Paula’s 100 acres is being negatively affected by the government’s regulation.
Paula is still free to use the remaining 90 acres as she sees fit. She can continue to
farm it, or even build the 30 homes on any of those remaining 90 acres. It's presumed
that Paula’s intentions in building the homes is for business purposes. Moreover, since
the 10 acres abuts a small lake, Paula will likely be able to make a bigger profit on
selling the homes as she’ll be able to advertise that they are “waterfront property”. The
facts don'’t specifically state what type of condition the remaining 90 acres is. 90 acres
is a lot of land and perhaps there is another equally viable place for her to build the 30

homes.

However, the government regulation is not a total taking here since there appears to be
a lot of economically viable use of the land remaining. First, Paula has possession and
can make use of 90 of the 100 acres presumably as she sees fit. The government
regulation only affects 10% of Paula’s land. Paula still has a lot of remaining of which

[it] has tremendous economical use. Paula can continue farming the 90 acres of land,
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and even perhaps the 10 acres in question. Additionally, she may even be able to
move her development plans to those 90 acres as well. In this case the government

regulation may not even affect her that much at all.
Since the regulation only affects 10% of the land, and there is still considerable
economical use of the remaining 90 acres of land, the government regulation is not a

total taking.

B. A PARTIAL TAKING

PARTIAL REGULATORY TAKING

A partial regulatory taking occurs where the government regulation affects some

economic use of the land, but there still remains a sufficient amount of economic use.

Here, Paula will argue that by preventing her from building the 30 homes on the 10
acres the government regulation is rendering those 10 acres economically unviable.
She will further argue that while in relation to the total 100 acres 10 acres is only 10%,
but in relation to the 10 acres in question, the government regulation is preventing her
from making any economic use of the land. By not allowing Paula to build the 30
homes on the 10 acres the government is preventing her from making a profit from her
use of the land. The state law in question requires the 10 acres to be undeveloped,

meaning Paula cannot build any structures on the land, or make any profitable use of it.

INVESTMENT BACKED OPPORTUNITIES

Paula will argue that the government regulation destroys her investment backed
opportunity since she’s invested a substantial amount of money in determining the
economic feasibility of developing the 10 acres. While the facts don’t say, Paula has
perhaps entered into contracts with prospective buyers of the homes and/or even
contractors to build the land. Further, Paula will argue that she complied with County

regulations the entire step of the way in her pursuit of this endeavor.
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The government will argue that she should not have invested that much money before
researching if her prospective use was legal. In doing so she created her own detriment

and will suffer the burdens of it.

BALANCE OF INTEREST

Finally, the court will likely balance the interest of both parties to determine if there is a

substantial partial regulatory taking of which compensation should be paid.

Here, Paula’s interests are obvious. She wants to be able to build 30 homes on the 10
acres of land so she can make a profit on them. Also Paula can argue that by building
the homes she’s providing adequate housing for the public. Alternatively, the
government wants to protect endangered species from becoming extinct. Weighing the
two factors, given the fact the Paula’s interests are purely pecuniary, the government
will likely prevail in this battle. Their interest protects more of the public at large while

Paula’s merely protects a few, if any.

In conclusion there appears to be [not] any total or partial taking. However, in the event

the court finds that there was, the taking must be for public use.

PUBLIC USE

The government may only take land if is for public use. Here, the government
regulation is to preserve endangered species. This is a benefit for the public at large

since it preserves the wildlife for all to enjoy.

JUST COMPENSATION

Finally, in the event that there is a taking for public use, the government must pay just
compensation. This is the market value of the land to the owner at the time of the

taking.
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In this case, if there is a taking the government will have to pay Paula $4,000,000 since

the taking prevents her from developing her land as she wants to.

STATE LAW INVALID

Paula may try to argue that the state law guiding the government’s decision is invalid.

10" AMENDMENT & PREEMPTION

Under the 10" Amendment, powers not reserved to the federal government are

reserved to the states.
Here the state law protects certain wetland and endangered species. Paula will argue
that the state law is preempted by federal law since under the federal property power,

the federal government is in control of preserving the land.

In conclusion, the court did not err in ruling that the County’s denial of Paula’s

development application did not constitute a total or partial taking.

57



